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Immigration Policy, Liberal P rinciples,
and the Republican Tradition*
H OWARD F. CHANG**

IN TRODUCTION

In Denwcrocy 's Discontent, Michael S andel advance s two primary theses :
one is des criptive, the other is normative. First. Sandel claims that as a de scriptive matter, the United States is a " procedural republic. ··I in which ··· [t]be
political philosophy by which we live is a certain version of liberal political
th e ory.··~ Second. he urges as a nonnative matter that we should revive the rival
republi can political theory ·which liberali sm has d is placed in our political
di sco urse .
Sande l devotes the first part of his b ook to a di scu ss ion of how liberal
principl es have come to dominate U.S. constitutional law in particular and our
leg al system in general. Sandel th en devote s the second part of hi s b ook to a
le ngthy discussion of the ''Politic a l Ec onomy of Citizenship," " in which he
trace s the influence of liberal and republi can theori es throughout U.S . political
4
bi story. One might think that an important aspect of the political economy of
ci(izenship wo uld be immi gration policy, the primary rneans by w hich we
restrict access to c itizenship itse lf Oddly, however. Sandel includes virtually no
di sc ussion of the evoluti on of U.S. immi gration poli cy.
A review of U.S. immigrati on poli cies leads us to qu alify both of Sandel's
th eses. Fi rst , regard ing his descriptive thesis. \Ve wo ul d see that when it co mes
to immi gration policy. our practi ces f<.1 il to exhibit the liberalism that we
ge nerall y e spo use in our political philosophy. Second . re gardi ng hi s no rmati ve
thesi s, once re minded of th e ugl y ro le played by the re pu b lican tradition in
suppo rti ng nativist immi gratio n po licies, we might be mo re wary of re viving
1his tradi tion. I will consider these two proposition s in turn.

I. ILLIBERAL PRINC IPLES AND U.S. l Mrvii GRAT ION POLIC lES
W hen it comes to imm igration po li cy. we do not apply the liberal principles
that Sandel fi nd:; so per vas ive e lse \vhere in our legal and political culture . Our
immigration pol ic ies routinely include discrimin atory pract ices that are di ffic u lt
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to sq uare \Vith liberal theory. The courts have uph eld these practices, indicating
th at the con stitutional lavv· doctrines applied in th e context of purely domestic
matters do not similarl y constrain the federal gc)\'(:rnment" s plenary power over
immigration.
A. VJE \VPOl'JT DIS CR! M l i\:AT l 0'-.1

Co nsider th e principle of vie wpo int neutrality devel oped by the Supreme
Court to constrain government re gulation of speech . Thi s neutrality princi ple
norm al ly '·insi sts that no res triction may be based on approval or di sapproval of
the speech in questi on":' and .. prevents majoriti es from impos ing th eir vvill to
supp ress speec h they ha ppen to deplore . -- r, Yet our immi gr<Hion law~.; di scriminate ~xplic it l y among ali ens based on ideo logy. Jn K!l:'indi ensr 1·. Mon de /, 7 the
Supreme Court applied an ex trem ely clefercnrial standard of rev iew to a lo.w that
made the teach ing or advocac y of com muni sm a basis fo r exc ludin g an alien
from the Un ited State s. The Court citeti the plenary power that Co ngre ss
exerc ises over immigrati on mat ters. · The Court he ld that the First Amendme nt
did not mev ent the exclusion of an alien ...;eekin:.:: w ,·isit th e Un itt:d State s. even
em e\_c lu:,inn bnsed on ideo logica l gyo unds .'; This 1972 case re;11ains good law.
and ideological grounds for exc lusi t;n i·cm~:in in uur immi grcHi(m la \VS . 10
Instead of mninta inin ~ viewnuin t 11eutralit \' _ nur imrni[':rati on ~tnd nation alirv
laws rd1ect a repub lican concern for "" thc quali ties \)i- c h~tra cter necessary to the
. l r"'- ~o ve rnmcm. .. ·i · ! nt -; Cl ll k·r:rn i S mosr apcarent 111 t!ur
commo n '!(l Q C.I o t, se
requirements for naturaiix:atiun. in \\"hi...:h the United States Lterally -·~n t e nd s to
the ident ity. not jusr th e interests. ol its citizcth . ·· I :: Our b'"""" require th <.n the
immi<?;rcmt cknwnst ra te_ :_tmonc..: other ch in:2:s. tli<.tt he u1 · she ··is a nc:rson of Qood
!11\)ral characte r. <ttuche d to the princ i ph~s \!T ~ he Co nstitution of th (: Unite d
Sutes , :_tnd \Vcll disposed \u t llt' ~( )od ;m.kr ;1;1d happiness uf the Un ited
Sttites ." 1 ·' Furthermore. our lavvs Clh'.J pruhibiL llle nacu r<.di?:.lt i\W of ~.:-.:.::rwin
l·lassec:. of ali e ns de fin ed bv idcul (l~\ . inc1udin!2 m,.'mbcr:-; uf co mtltUnisL tnr
ties., _, Our law'; ~dso requi re an oath of :_dlegi<.m \:c to th:: U nit ~ d SL.ites. 1 " Our
pract ices in the lEtturali zat i\)n ccdlle xt contrast sharply ~.vith Lhe First A ntend ment principl es applied. for ex amp le:. in ~Ve st \1ir,r.; inio _\Tot!! Boo rd
Educu rion
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v. Burnei!e. 16 in \vhich the Supreme Court struck down a compu lsory flag
salute. declaring th at '' no official, high or petty. can prescribe what sh all be
orthodox in pol itics. nationJli sm . religion . or other matters of opinion ... 17 \Vh i1 e
liberal principles may prevail with re spect to our citi zens . the repub li can
1radition appea rs to be ali ve and we ll. guarding the points of entry into our
polit ical community.
G. SUSPECT CL.ASSIF !C/\T IO NS Ii'\ ,-\D\'!ISSIO:\ POLIC IES

Co nsi der the pro pos iti ons th at ··[J]iberal ju st ice is blind to su ch difference s
between persons as race. religion. ethnicity. and gender ·· and that " [t lhe liberal
state th;:refore doe s not discriminJte .. , 1 x As J matter of const ituti onal bw. th is
nondiscrimin<.ttion principle has mack little headway in the cl.rea of imn1igration.
•· II \'. De li. \'1 t1l e s up rem c r\.._..ou rt up 1ne to a 1ww preven tmg
.
'l\
' '
Tn f<wun
cmy J"egJtJm
Jte
child from i1nmig r ~tting based on the child's relationship to hi s or her natural
20
father. The st ~1tute di sc riminated on the b~, s i s of both sex and ill egiti macy.
becm;;e an ilkg itim atc child could imr:.1igrate by v irtu e uf '1 relat ionship to hi:~
or her n ~tt ur;:-d nwth,::r. and :1 lez itim<.:.te chi ld could imrniszrate based on a
rebti onsh ip ro hi:~ ur her n:ttural Cather. Although cliscrimindtion on the basis of
·" 1.111 \....
--, .;; pv l)l' l1c·-" •.l :tit'l 'H'\' l·, , !;sf:l'-'l)J''c'C 1 'l\ '11ll:>".e l· <) t.. r'O'i 'S'l.t 'l li()J1''!1 1! ..\.\'v' t·[le l'OL'i l'l
npp lied ~~defe re ntial :-.l~md,l rd or· review to the l~tw. citing the sweeping legislative power Con2. n::.;:~ (~ i1J:lYVS ov er immiQ.rati on Jncl the limi te d sc cme of iudici al
}>
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Excl usion Act, 26 the first in a series of law s preventing the immigration of
Chinese laborers.2 7 Subsequent Jaws reflected anxiety regarding not only Asian
immigration, but also irnmigration from eastern and southern Europe. ln 1921 ,
Congress enacted the t1rst quantitative restrictions on immigration. creating a
national-origins quota sys tem. This system allocated visas to aliens based on
their country of origin by setting an immigrati on quota for each country based
on the proportion of current U.S. re sidents of that national origin. 2 x Thi s
formula skewed the allocation of visas toward aliens from northern and western
Europe and away from other alien s.
Congress ftnally repealed this biased quota system in 1965, but did not
abolish national-origin quotas. 20 Instead, Congress changed only the formula
for allocating immigration visas among countrie s, switchin g to a system of
equal quotas for eac h country.-' 11 The Unite d States continues to allocate most
imrni£ration visas among.._ aliens according to their nation al origin on this basis,
with each country receiving an equal quota regardless of population or of
dema nd for these visas.:o; Thus. \Ve continue to rarion access to visas through a
quota system that we \Vou ld be unlikely to tolerate as a rati oning device in a
strictly dome sti c context. 3 ::: These quotas constrain immigration from highdeiTiand countries and cause longer waiting peri<)c!s for individual s from these
countries. ·'·-' Aliens from Asia and Latin Americ a hav e provided most of rhe
den1and for immigrant visas since J 965. and the effect of our nati onal-origin
uuotas
has bee n to restrict immigration from ;t handful of co untri es in /\sia and
'
Latin America. Thus . these vest iges of the national-origins quota syst,~nl pe:·petuate some of the discriminatory effects of that sySTem.
Nevertheless , rhe abolition of the nati onal -origins quota systern in 196.5
allowed a shift in the ethnic composition of the stream of immigrants into 1lle
United States. Di:-:>turbed by this shift <.!way from Euro pe and toward Asia and
1
1 tL' ii-J " l-·"' ·•c;·· tl•e
1 ·1t i1' ,\ .,,e··i, ·:,
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~:<::<;lions ut· 8 U.S .C. l.
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juciici Ld re\·ie\\'. See Regents of th::: Uni\·. of C\d. v. Bakke. 43~ L! . ~). 265 ( 1978J.
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established the first permanent program of thi s type, alloc<1ting 55,000 ''diversity" imrnigrant vis<~s to " low-<~dmi ss ion'' countries. -'-"
Although these visas may diversify the ethnic composition of the immigrcmt
strewn, they will make the pupulmion of the United States less diverse. Stephen
Legomsky noted the perverse effect of these so-called ''diversity'' visas, suggesting that they might be more appropriately called '· anti-di versity' ' visas: "Eac h
of these enactments made the proportions of immigrants who are ethnically
similar to the ... existing United States population higher than the percentages
that either unrestricted immigration or country-neutral immigration criteria
would have produced. In each in stance that effect was clearly intended .·· .:;c,
Congress intended to revive some of the di sc rimin<~tory etlects of the old
nation al-origins quota system. despite the conflict between this type of disc rimination and liberal principles: "If . .. we see immigrants as individual human
beings, to be judged according to their individual needs and merits, then
di sc riminati on on the bas is of nationality is difficult to defend ." 37 The liberal
state. as Sandel observes, ··respects persons as persons. ·· -'N
~

~

C. DfSCRI!'vllNAfiOi\ AGt-\ INST ALIENS ,c\FTER ADI'vl iSS IO f'.J

Our lavvs discriminate not onlvJ among
aliens when dec iding~ whether to admit
~

them, but also against alien~; as a class after we adrnit them. For example, we
di scriminate against ali ens after admission in terms of access to pu bl ic entitl ements. Under U.S . law. eve n before Congress enacted nev./ re,;trictions in 1996,
aliens £en er<.1 lly were ineli2ible fo r mo~;t nublic entitl ernents . including Medic<lid. Aid to Families wi th De pendent Chi ldren ( AFDC ). and food stamps. unles s
they were la \.vfull y adm itted for perrn::ment residence. ~lJ Th us. not on ly undocu mented immigrants bu t a!sc· aliens admitted to the Unired States temporJrily as
ncninun igrants . inc ludin g temporary workers. were ine li gi ble for most public
ben et-Its bccwse rhey we rt~ not lawfully admitted for permanent residence. The
rt'cen tlv enactt~cl we lfare legislation exDands the ran£e of publ ic bene hts from
\v hich nonimmigrants and undocume nted immigrants are ge nerall y excl uded :
\Vith only n<::trrow exceptions. th ese aliens arc ineligible for ··any Federal public
b c~ ncfit. .. ..
~

•

j

L-

~-

J

~

'-

~

-

I)

Th is 1996 legislation .:1 lso adds extensive new restrictions on the access of
other alie ns, includim: t:ven legal pennan en ~ re sidents, to fede ral entitlement
programs. In pmticuiar. an alien :tc1rnittecl for perman ent res idence after enact~

.~6 .

L

Legonv·-:ky . .';:r;)j ·d nor~.: -~3 . ~~t 3.~n . _i_;.-!-_
!d. ~lL 3J5.
~S . S .\~DF.L. sur ru nok: j . ~lt J ~~_19 . .)'ee -t .!. U. S.C~. ~~ !396b{\') ( J(_)L)4.1 (!Hl1liing tht c'ligibil ity of alien ~ fn r rvie..:Jic~iicl be!lC!its): i(! .
~ 6 0~t~d!3JJ (!in1iti11g the cl igib!lity CJ f :_1~i ~ n :-. fnr ;\ FDC b~nc!its) : id. ~ i ·.:~ _~,{)~l (! iJniting the elig ibility of
aliens for publi c hous ing ~t.·; s ist ~tn c·~l: 7 U S . C.~ 20 15(fJ ( 199-fJ (l i; nitin g tilt: clig ih ility of al ien s fur
l·l:ncl stamps ): D ..\V lD C\RLi 'lEf; t: i .-\L . . T!! fe R!CHTS OF ALIF. :\ S A~:r: l<l'FL' GEES 2lc.f (2cl eel i 99U) .
-+0. Pers onal Rc~;po n s ibiiit y :1ncl Work Opportu nity Eeconc ili Jtion Act of 19lJ6. ?ub. L No . I 0-~-l lJ3.
sec. -+0 I !a). J9LJ6 U .SC.C.A. N . t il fl Stat. 1 2 105. 226 i t to he cod ifted a( SUS C.;~ l6 1l (<i)).
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rnent of th e 1996 law is ineli gible for .. any Federal means-tested public benefit
for a periocl of 5 years beginning on the date of the alien 's entry into the U nite d
State s .. , with only narrmv excepti ons .-+i Furthermore. th e 1996 lavv make s
n e r m ~~ n ent reside nt aliens. in ciudin g current reci oie nt s alre:adv admitted to th e
United States. in e ligib le for food stamps and for Supplemen tal Security Inc ome,
witho ut regard to len gth of resi de nc e in the United State s. w ith onl )r narro\v
exc ep ti ons.-+.:> Fin::diy. th e 1996 law perm its states to e xc lude perrnanent res ident
ali ens. in cluding c urrent reci pients ~tl!·e ad y ad mi tted to the United Si:ates . fro m
benefi ts under other fe deral programs , including Med icai d. and und er state
pro
. grams . wi thou t regard to len £Z th o f residence in th e Uni ted States.-l-' \ Vhile
en acting these sweeping new restri cti ons. Congress adopted a statement of the "immigration policy of the Uni ted States" that includes the principle that " aliens with in the
Narion ·s borders not de pen d on pu bli c reso urces to meet th eir nee ds .,._q
The Su preme Co urt app li es a leni ent standard of revi evv· to federal la\vs that
dis criminate ag ainst <-1 li ens .-+5 In iVlu r!u? ll ·s .,.. Diu:..-'(' the C o ur t held that Co ng!·cs s could pro vide fede ral med ica l insurance to citizens whil e restrict ing the
access of ali ens to thi s prog ram .-' 7 T he 1<-rw in ques ti on ex te nded ce rtai n
tvled icare be netlts to ali ens only if th ey had been admi tted for permanen t
n:~ s id en c e and had al so resided in Lhe Unite d S tates for (_1f iea (:t fi ve ye<.1r:-., .-P' Th e
Court rej ec ted the argume nt that this lavv viola tes the D ue Process Cl ause of th e
l~ifth A mend me nt:
t
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Congress regularl y makes rule s that would be unacceptable if applied to
citizen s. The exclusion of aliens and the reservation of the po wer to deport
ha\·e no permi ssible counterpart in the Fe d,~ ral Governm ent' :;; po wer to regu late the conduct of its own citizenry. The fact that an Act of Congress treats
aliens differently from citizens does not in itself imply th at such disparate
treatment is " invidious ... -;()

Yet the Supreme Court has also recogni zed the tensio n between discrimination again st alien s and the liberal principle s underiying th e Equal Protection
Clause. Th e Court' s deferential revi e 'vv of federal laws that di scriminate ag,ainst
aliens contrasts sharply with the heightened scrutiny that th e Court applies to
state laws that di scriminate against aliens. Five years before Dio -::. in Grohmn \'.
Riclwrdscm. 5 1 the Supreme Court rec ogni ze d that discrimination against aliens
rnay ref-le ct popular prejudice again st th em or their lack of political pmver:
.. lC]lass itic ation s based on alienage , like th ose based on . .. race . are inherently
su spect and subj ect to close judic ial sc rutin y. Ali e ns as a class are a prime
ex ampl e of a ·di sc rete an d in sular · min o rity for whom such he ightened judicial
·-: olicitude i.-; appro pri:.:te. " 52 Th e Co urt held in Riclw rdson th at the Equal
Protection C lau ~:c of the Fourtc•.:nth ,~:<.., me ndment prevents a <;tate fr om condition ing w-.:lbre bcnet1ts on either U.S. c iti ze nship or re::idencc: in the United States
for a soecin ed numb er 11f ve~trs .
Cerzdc! :Rusbe1·g sugge:-;ts th~lt the :;arn e re <Nl llin g <.tpp li ecl to ci is c rin1in ~tti u n
~lg ,uns t ~tliens bv the states in Rich:rrd.\, :; ; should ctpp ly to the federa l government:
l

0

same pus it i,lll wi th i'espcc t tu the l'cdcJal guv·.:mmcn t ~~ s
ti:,~y dc1 wit h !'c..':' P '~i...' l l\i the sL\ks .
. The\ me: ~t s e lf·~ cti \c·l ' t~'\:_· iudc d from
the :KJ!Jtic:d l pruct' :-;-., at the !\:tti u nai k \ c i. ... And <!lien:; hct •:e .;uf!c: rt: d cts kn>g
~~ hi \ lnry t) f purpc) ;-.; cfui un~:qu~1l trca t n1c i·1t ~lt th·~ hancl~~ t"'~ f the· i'c dci·d i ~~ o\.t crn
:l! Cnr d S they h~t\·..: ~lt the hands ~")~ · the \ ! ~ tlc:..; _ .--1.~
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54

but this c laim w o uld al so
' an end in itse lf ' and is inhere ntly ill egitimate, "
imply that immi g rati o n restricti o ns are also suspect, because immigrati o n restrictio ns b y their ve ry nature di sc riminate against alien s, supposedl y in orde r to
promote th e we lfare of citizen s.
Indeed , M ichael Perry a rgues that the fede ral po we r to di sc rimin ate aga m st
alie ns foll ows logic ally f ro m the fe dera l power to restri ct immi gration:
Few wou ld take iss ue with the propositi on th at the members of a po li tical
community may appropriatel y decide whether, to what extent, and under what
co nditions persons who are no t membe rs may enter the tenitory of the
political communi ty and share its resou rces and largesse. Thi s .. . necessaril y
entail s the view that a person , in some respects at least. is more deserving by
vin ue of hi s status as a citize n than a person who is not a citize n. And thi s
view is inco nsistem with the not ion that ali enage is a morally irreleva nt stat us
.:1.:1

To de ny th at the fe deral go ve rnment has the po we r to di scrimin ate again s t
ali ens is to cast do ubt on the fede ral power to exclude alien s. T hu s. the C o urt
refuses to a pp ly close scru tiny to d iscri mi natio n by tb e fe de ral government
against alie ns, espec ial ly in the conte xt of immi gration pol ic y.5 "
D . THL !LUB[-:R.I\ L N;HURE

or:·

IM\1!CRATJ ON RESTR ICTJOi<

At the mos t basic level, the fa ilure to apply libe ral pri nc ipl es in the co ntc::;x t of
im mi g ration policies de rives from the fu ndamenta ll y illi be ral nature of im mi gratio n re stricti on itse lf. Unable to recon c ile im mig rati o n restr ictio ns with libera l
principl es. th e S upreme C ourt has , in e ffecL repeated ly con cluded th <tt these
libera l princ iples do not app ly in the immigration co ntext. Libera l political
theory c reates a d ilemm a for the C ou rt bec ause liberal principl es \Vou ld seem to
ju stify very li ttle reg ul ation of im mi gratio n .
For exam pl e. consider the theo ry of justice devel oped by John Rawls. \Vho
as ks what principl es peop le \}/Ould ch oose be hind a "veil of ig norance . '' 5 7 In
this ·'origin al position.'· peop le know noth ing abo ut the ir ow n personal c ircu mstances or traits. "They do no t k now ho w the various altern at ives wi i ! atfect
the ir own particular case and they are obl iged to e valuare princi pl es :)ole ly on
the bas is of general considerat io ns. ,:;s T his cond ition e nsures that the parties
5-L !d. at :.u7 ( loo tnutt:s

O!olilt~dJ 1quoting

Truax v. Ra1ch. 239 lJ .S. 3:.. 4 1 ( 19 15 l I.

.55 . Mich<tt l J. Perry. Al(ldcm Fquul Pri!iccrion: A Connpluul i:u!ion und AJin n; isui. 79 COLL:\1 . L.
Rn . 1023. 106 1 ( \979)
56 . Se c iViathei\'S \'. Diaz. c~26 U.S. 67 . 8 1- 82 ( ! 976) (ju~tifying .. ~l narrow ~ i <lildard ur IC\'i·~\1 ' nf
decisions lil <ltk by the Cl•ngre~s ... in the area ur immigration <lild natu r<tl izatinn·· ). fn Diu:. the Ct)utt
Jist ingu i:;hed Riclwrdson hy plli nti ti g to .. the exdusi\'C federal puwer ove i Ih e entr<lnce <~nd re~ i d encc
uf alie ns.· · !d. ~t t 8-f. The Coun st ressed that ·' th e F•,lurleenth A me ndmen t' s li mih un stett e puwus el l\?
substantdly different from the const itu tional pro\ i ~:iuns ~tp p l i cab l e tu the fcdcr<l l pm1·cr lll·er imm ig ra tion and !le\tural ilatic•n ... /d. at 86-87.
57 . Se e JOHN R\ \\'IS . A THFURY OF .J u ST iC E 136-4 2 (I 07 1 ).
58 . hi. at 136-37 : sel' id. e\t 1-li ( .. [fa kncnvlcd_se <;f particulars i ~; al iowed. then ih c o utccm e is
biased by at bi lreW\· co ntingcnc it>., ... ).
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are '"fairly situated and treated equally as moral persons.''" 0 Using Rawls's
theory, Joseph Carens addresses the issue of immigration restrictions as a
question of social justice. 60 In seeking a justification for the use of force to
exclude aliens, "we don't want to be biased by self-interested or panisan
considerations'' and instead "can take it as a basic presupposition that we
should treat all human beings, not just members of our own society, as free and
61
equal moral persons. ' ' Carens identifies this premise as a basic feature of all
62
"We should therefore take a globaL not nationaL
liberal political theories.
view of the original position. '' 63 As Sandel observes, egalitarian liberalism
raises the q uestion '"why tlzese persons, the ones wh o happen to live in my
64
country, have a claim on my concern that others do not. "
If we begin with equal concern and respect for al l persons, then immigration
barriers are morally su spect and demand justification. All immigration restrictions discriminate against individuals based on their alienage. which in turn
derives from immutable characteristics such as birthplace (that is, national
origin) and other circumstances of birth such as parentas:e. 6 " National origin
~1ppears to be a trait that Ra'vvls would deem ··arbitrary from a moral point of
view_ .. r.r, Carens concludes that we cannot justify restrictions ·'on the grounds
that those born in a given territory or born of parents \Vho were citizens were
more entitled to the benefits of citizenship th an those born elsewhere or of alien
parents ... f, 7 Nor can we justify restrictions ""on the grounds that immigration
~vould reduce the economic well-being of cunent citizens. · · hi' S imilarly, in a
utilitarian calc ulation of g lob a l soci ai welfare , '"current citi;:ens would enjoy no
mi vi lege cl trmsition. " 6 ° Carens concludes that ' 'vve have an obligation to ooen
70
our borders much more fully than we do no\v."'
Similarly. Bruce Ackerman
cone ludes that immigration barriers are inconsistent with liberal principles: ·· I
~

l

~

~

~

~

~

:'9 iJ at 1-tl.
Oj!CII Borders. -tl) Rf'\. Pu t. 25 i. 255
(1il. .'l,·c Joseph H. Carens. Aliens unr! Ciii:.cns: The Cus e
( 1%7!
6l. I d. Llt 256.
h2. Sec id. at 265 (cl aiming that ""our social institution s and public pulicic-; 111Lht rcspect cdi human
bt:ings cl~; mural persons.·· which ··entails rccognitiun ... of th e frcedom and equ,Liity uf every human
];em:{'): id. at 269 (claiming ""lnio moral argument wili seem acceptable .. if it directly ·~ha!lcngcs the
e~ .-;sumption of the equal mot·c!l worth of all individuaL'").
6~i· !d. at256.
h-i-. S.\ i\DEL, .Wf!UI note I, at 17 (noting that the '"bounds of co mmunal ClliKcrn become Jifticuit to
defend'" under cg:lliwrian liberalism).
6) . Sec Roger Nett. The Ci1·i/ Rig/a We Arc ivo r Reudr For: Tltc Right n{ Fr!' c MrJ\ cuzcni o f Peopl e
on r!zc' Fmc of ihc Eunlz. 81 ETHICS 2!2, 22.111971) ('" ivlay \\'<..? :.:::pcct the kss on which the Negro has
Iclllght his fellow Americans about denid of fait· opportunities tu be r·ep,::·: tt ed (lil a brDadcr :;ctlic. with
the underprivileged of the earth demanding "c!csegregatio11. of ncttiun state<)"").
60. R.'.\\LS . .li!J!i'll rHJk 57. ai 72.
67 C1rens . .1upru note 60, at 261.
(;S. !d. at 262.
6ll. !d. at 26J ( ··[Tjhe utilitaril1n commitment to nwral cqutlltty is retkcted 111 the
that
even ·c >n•~ is to count fur one and no one for rnore them one when utility is calcubted.·· ).
70. JJ at 270. Carens condemns immigrzttion restriction :;: .. Like feuda! barrier:; to mubi!itY. thev
protect unju:-;t privdege.·· !d.
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cannot justify my power to exclude you without destroying my own claim to
membership in an ideal liberal state.'' 71
Michael Walzer defends the power of ''the so vere1gn state ... to make its
own admissions polic y. to control and so metim es restrain the t1ow of immigrants" as a means to protec t the nati onal culture: ''The di stinctivene ss of
cu ltures and groups depends upon closure . .. . If thi s distin cti ve ness is a value.
as mo st people .. . seem to belie ve . then cl os ure must be permitted somewhere. '' 72 It is diffi cult to justify immigration restricti ons as a means to prese rve
a parti cular national culture, however. while remaining faithful to liberal princi pies. 7·' Mark Tushnet observes that "limitati ons on entry attempt to preserve
the exis ting distribution of va lues in a society, in a vvay incon sistent with a
liberal state' s commitment to the possi bility of re vising its own valu es as the
values of its members change. " 7-+ Tushn et concludes that " [t]here is therefore
no princip led reason to object to th e tran sformati on of the polity that will occ ur
when th ose with different values enter. " 75 As Carens co ncludes in his defen se of
open borders:
Ope n immigrati on wo uld change the character of th e comm unity but it \VO uld
no t leave the comm uni ty without any ch aracter. It mi ght dest roy old \Nays of
life. high ly \ alued by snm e, but it vvuuld ma ke possibl e ne w ways of life.
hi ghl y \'~tlu ecl by others. . . [C] onstraining the kin ds of cho ice s that peopl e:
an d communi ties may ma ke i~; what princi ples nf justice are fo r. . . To
com mit ou rselves to op:.: n borders wo ul d not be to abando n th e idea ot
commun al charac ter bu t tu reartlrm it. lt \\ •J ui cl be an aHinnat ion of the liberal
character or the co mmun ity am! of its co mmi tment to prin ciples of ju stiLe .7 h
-

71 .
72 .
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.J i:-;ti ncti \·c c ull urL· \\· ou !d he nl!cd i_iU l. -· bc c ~ 1 u~c ··in lht: o r i ~ Jn;.tl pusi li on . . nP P n e \\·uu! d he '. vi l l ing r_ (·
ri s k the Jlt"Jssibii ity ut' L'•.: ing require d l r< i'u rego _.; r,m c imporL \ll t 1·ight or frn:thlm fe r the sak e ,,r ~t n id c·:d
tha t Jll i g h i pro\'(' irrelc~\ · ant to one ':'

t)\\ "Jl CU i1 l' t~ r ns . " c·~l rt:ll \ . .\'lf/ )/'(/

nutc 60 . ~l t 26"2. C' ar c n ~ argues Lll;.H

.. the cffcc:t of imm in~l titm tm the p ~1 nic u lar ntltu rc c\nd h t~t ,l r y or the Sil<.:i cty 1\t>u iJ not b e~~ re ln~\ nt
moral c: o n s i de r~llion . ~o lt1ilg ct s there 1'. - ~ts 11 n threat to bas ic: lihcTai clc mu cr~tt i e \·,dues ... !d. (ba:,i ng this
c: nnclu siun nn his rcadt ng nt" R.-\1\LS . .I IIJl W note 57 . at 32 5-32 i.
7-+. M<t rk Tu sh ncL ln !llligrur il' n Po li n in Lii.li'rul f'o fili ull Jhco rr . in J u :: T ICE !.' I~I\II C;R.-\T !() :\ !-l7 .
153 (\\i<t rrc:n F. Sc lw . arl!. cd .. l '.llJ.:'il : .\Cc' id. at 15 -+ ( "j Vj al uc:- h ~\ s e d t: .\c lu stuns ass ume that the values
con stit uti ng c\ pol it y :tre ii.\·.::d. yet thett ~tS , um p ti :. > n .'-e•:: ms Ut1 lt1Uil ded :1nd ~ u· g u ~ thl y incon s istc• H 11·ith
Jibc t · ~i\i \lll\ h~t ~i L· CU 111 11l itrliC !ll S. ·· l.

7-:, . !d. a l 155 (l'oc l nutt...~
min itnut l\ numr-; d

adds . ht)\\"C \'c?r. " the q u ~d il l L·ari u n that ihc co nl ll l Uil i ~ y Jnu:-.t
ttic: al j u·,tic•>-·t he ·nu tyrc u1r11 · t·e qui t·c me nt. .. ld. ~~~ 157 n. 25 . Simtl:.trly,
,.\c k t~Till~ U 1 C\) j"j (IL! d C:-\ lh~l l th:_' P!'!l y lcgi tiJn att 1\' (.l \011 rn r ~l lii.tc- :-:..tl :--:tate tu rc:..; tri L' t inlrn igrati on i :; tn
!f!\) tcct t he l i b~.:r t.d ~ tll tC ir..-.:~l r. ,) t ' c" ,~ CKL i·~\ 1.-\.' . SliJ>ru nntc 7! . at 9) ( " Tht~ on iy ret.~so n for rt.>~ t ri ctl ri g
in1nt igrali n n i:-. to prutL·l·t tlh.: () l\g t.; ~n g p ro c· e...;:-~ ur li b c r ~ tl (_' ()fl\'CT\ Jtio n it ~; c lf. Can ou r p n::~:·~n l ir~t :ni g r :.\ 
~inn pr:J,:iices he r~: tion~lliz cd on this gri..)L!nc! '7 .. ).
76 . Care 11s . .'.:1pm n U l (' 6i). :.tl 271 )--7 1: sec' u i so j ,,q Dcl brlk k. (j f, ,ihli J!if;rurinn-lnuni<.; m i; t ,II·· ·A1ul!iclhnic il_\.. ( 'hulh'il/..!i.'S f l: ril e ( ~, J flC!'j Jf (:{rile :·V ul iuiz -S io!t' . 2 1:\ D. J CJLuP..-\L Lr::Ci.-\L STL ; ~) . -k:; _ 6 .2
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In short one cann ot ju stify our immigration res tricti ons us in g liberal politica l
theory because th is theory generates very few reasons to favo r nati ves over
aliens . Indeed . Sandel faults liberalism fo r fa iling to justify ' ' th e special responsibilities that flovv from the particular com munities I inhabit," including "obligations of solid arity" that ·'I may owe to fe llow members." 77 Immigration
resu·icti on is a practice that requires such co mmunitarian theori es for justific ation.

II .

TH E D A RK SID E Of THE R EPUBLICAN TR r-\DIT IO:\

A revie w of our imm igration polici es . both past and prese nt. reveals the ugly
side of the republican tradition: nati vism and exc iusion. Sande l acknmvledges
that "[tlhe rep ubli can tradition coe xisted wi th .. . nati vist ho:;t ility to immi grants: indeed it so metimes proviclecl the terms \Vithin w hich thr:se practice s
'vere defenclecl ." 7 ;.; He co ncedes that ··n at ivist opponen ts of citize nship for
in1migrants .. in ·' nin eteenth-century America " offered repu blican the ories to
de fe nd restrictive poli cies .JL) Nati vism. howeve r. is not mere ly a shameful
feawre of our past. reAectecl in a history that inclu des the Chi ne :.;c Exc lusion Act
an d the 1n tio n~1 l ori g in s quota system. Nativ ism aftli cts our po litics tocht\'.
posing a cl ea r and presen t danger of ne\v anti- imrnigrant legis lat ion
A . THE NEW RESTR !CTi O"l l Si\ 1

how hostil ity to immigrants is on the rise ~mel proJuc ing cl n::::\\ \\ <-1\ 'C of
0
~tnt i-in-;migr anl proposals ~tt both the sLlte and federal k\el. :-; i'vbny of th ese
restriction ist proposa ls have become lmv. Others rna y becum~ l<.t\\' in the near
fu ture.
In Novem be r 199-+. the voters of Cali fornia p~t:;:.;ed Prupusit iun l S7. \vhich
'.\Oul d deny un doc um ented alien :.; access to va ri,·~us pub li c scnices . including
ecl uc;nicm .:' 1 in defiance of the Supreme Cl1u rt' s ru lin g in Plyf!r \'. Duc .s:_ \V hich
helcl th<ll st ates may not deny un docume nted im rn igram ch il dren the free public
educ ~ti i on th at they nrov icie to U.S . ci ti ze ns ami legal immig rants.:' ' Th e Court
srres~;cd Lhat "education pro'vicles t~lt.~ bas ic too ls by 'vvh ich ind iviclu J ls rnighl
Jc,td cconomicctll y productive ]i ves w th e benefit of us al l." :'-l Even the four
dis:~ enters in Plyler conceded th~H "it is senseless for ;.u1 l:ni ightenecl soci ,.:: t.y to
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deprive any children-including illegal alien s-of an elementary education. ,
and that ''it 'vvould be folly-and wrong-to tolerate creation of a segment of
soc iety made up of illiterate persons, many having a limited or no command of
our lan gu age ." 85 A federal court enjoined impl ementation of much of Proposition 187, including the provisions covered by P(rler.86 In 1996, however. the
House of Representatives passed le gis lation th at would hav e authorized states to
exclude undocumented children from public schoo ls.x7 Faced with a threatened
veto by President Clinton, Republicans in Congress eventually deleted this
provision from the immigration bill ultim ately e nacted into law, which nevertheless included a slew of other provisions to deal harshly 'With illegal rmm1o-r··1
::=
L r
_.1 t'-'
J •

88

Other bill s pending in Congress seek to deny birthri ght citizenship to the
chi ldren of undocumented immigrants and of nonimmigrant alien visitors ."'') The
fo urteenth Amendment confers U.S. citizenship on anyone born in the United
States. 00 The main purpose of this amen dment \:Vas to estab lish the citizenship
of blacks, which th e Supreme Court placed in doubt in Drecl Scotr 1'. Sondf(Jrd,'J 1
but its effect is to create a general ru le of universal citizenship by birth 92
Governor Pete vViison of California and others rece ntly called fo r a constitutional <:m endment that would pre vent the children of undoc umented irnmigrants
frorn acq uiring U.S. citi ze nship by birth.'n ~md the Repub lican Party endorsed
'
1 .
.
l (\ ,., £
'
•
<).l
sucn prup<.!S <us 111 ll s , :;~':1u p!at1orm.
The current hustilit -v to immi~.rr an t s . hovvever. is not limited to ill eg:a] imrnigran ts. Recent we lfare le!li:·dat ion has targeted bo th 1ega1 <1nd illegal immigrants
.rr)
r' "''V ,·psrri'' ti 'IJ1S 011 ·1Jie1' ,·lC' L'"'•7 ..: 't' l fl'!h 1,]· ,, 0"''1leJJ~r-; 'J) p lll' 1 1fl Cr ]T~()J'P :t •"G·• 'j
l ._ ·!
immi gL1tion itself is al so under attack. For c :<.<tnlple. in 1995 th e U.S. Co mini:~
sinn on Irmni£Lltion Reform. headed bv Barbara Jordan. un2:ed Cong:ress tu
adopt more restri ctive immigration LJ\vs .0 () The Jurd an Co mmission re co mmended swee ping changes in longstandi ng U.S imrnigrakiJ1 laws, in cludin g a
one-third red uction in th e ov•.:ral1 le\·el . .! t- lega l irnrnigration i nlo the Uni ted
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States."' 7 These prooosals would entail the most restrictive chans:.es in U.S.
immigration law since the introduction of immigration quotas in the 1920s.
President Clinton immediately endorsed these proposals. 0 x Senator Alan Simpson and Representative Lamar Smith. both Republican s, soon introduced bills to
implement the Jordan Commi ssion' s rcco mmenc! ations.'j') 'Nith public opinion
polls indicating that most voters beli eve that cu rren t immigration levels are
excessive, 100 many observ ers predicted that t he~~ e bills would pass with bipartisan support. The se cuts in legal immigration proved controvers ial, hovvever, and
after heated debate, both the House of Representatives and the Senate ultimately
voted to exclude these radical cuts from their immigration reform bill s, ultimatelv enacting more limited new re stricti ons on les:al immigration. 1nj Neverth eless, observers expect re strictionists to rev ive the Jordan Commission pro posa ls
in the ncar future. 102
1
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B. THE SEAR CH FOR ,\ PU BLiC PH ILO SOPHY

Sandel prov ides no assurance that th e republican revival he urges will not
lead to more nati vism and exc lu sion . He \varn s: ' ·Republican politics is ri sky
politics. J politics \Vithout guarantees." 111 ·' He recogni zes that rep ublican politic s may enco urage ·'t hose who would ... shore up borders. harden the distinction bet"vveen in siders and outsiders, and promise a politics to ·rake back our
culture and take back our countr)'.· to ·restore our so vere i g:ntv· wi th <:t ven geance ... i u -i vV hilc Sandel critic izes liberali sm's "cosmopolitan et hic ... fo r
insi sting Lha t th e more unive rsal commu ni ties we inhabit mu st <llvvays take
precedence over more partic ular ones:· !(i:i he offers us littl e protection ~t gainst
.. the narrmv. so mct imes murderous chauvinism into <,v hi ch ethnic :nHl rw.t io na!
idenr ities can descend .·· I ii(, In stead , Sandel c~m on ly note that the choice he~
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tween our obligations to humanity as a whole and more parochial interests '' is a
matter of moral refl ection and political de liberation that will vary according to
.
tl1e 1ssue
at sta I<.e. ., 1u7
A cursory examin ation of our immigrati on politics reveals no shortage of
those urging protection of our '"langu age, culture. and national id en tit;·.. , 10 :-; We
should be reluctant to endorse preferenc es for the cultural statu s quo as a
justification fo r immigration restrictions. hmvever. especi all y given the ugl y
role played by raci sm and xe nophobi a in the formubtion of U.S. immigration
polici es in th e past. 10'J The SenJte Judiciary Committee relied upon such
prefe rences in defending th e nati ona l-origins qu ota syste m in 1950 as ·· a
rationa l and log ical method of ... res tricting immi gration in such a n1anner as
to best preserve 1:he soc iologic al and cultu ral balance in th e population of the
United States .·· 110 It \Vas our reco~nit i on of the illegitimac y of our orcference
fo r th e ethni c :-;tatus quo that motivated Congress in 1965 to eliminate this quotcl
system. 1 1 1 Yet today nati vists like Pete r Brimelov: are quite explic it in their
ex press ions of alarm regardin g the racial comp le xion of th e immi gran t strea m
into th e United Sta tes. 11 2
\A/ hat is nws t sadly lackin g in o ur po lit ical discourse rega rdin g im migration
is greater tld elity to our liberal ideal s, es peci ally th e principl e l)f equal concern
and respec t for all pe rsons. i-\ s Sandel obse rves: ""P rincip les are one thi ng,
pc1iiti cs another. ancl evc: n our best effnrts to Ji,,e up to our idea ls seld om full y
1
~:ucc e •.:: c.l ."' i ' Our hrst p riL~ rity he re sh tit!l c! be to impro\'e om ~'tcl herenc e tu
liberal principles. s~mcle l h correct to emph<1size the need to cultiva te civic
virtu e. but when it con1es to immigrati on politics. the \ irtue that \V e most need
~
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to c ulti vate is the vinu e extoll ed by li berals: "toleration and respect for others." 1 1-1 'vVe sho uld tend to the urgent task of cultivating liberal to le rati o n. which
see m s to be in short supply in the politi cs o f immigrati o n. 'vYhat we need most is
to promote the ··cosmopolitan ideaL" wh ich Sande l co ncedes ·' rightl y e mphas izes the humanity we s hare and directs our atte ntion to the m ora l consequences
that flo w fro m it. .. 11 :1 Th e last thing we need is to add more fue l to the fi res of
nativism ancl intoleran ce .
~

~

